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Background
The Nelson Mandela Foundation

The Nelson Mandela Foundation Trust (NMF) was established on 6 September 1999 by Notarial Deed of Trust with the Master of the Supreme Court (IT Number 9259/99) and is a registered Public Benefit Organisation (Number 034-681-NPO) with the South African Revenue Services.  

The NMF, through its Centre of Memory and Dialogue, promotes the vision, values and work of its Founder (Mr Nelson Mandela) by convening dialogue around critical social issues, and establishing a world-class archival resource on the life and work of its Founder, while continuing to provide professional support to Mr Mandela.

The NMF has a direct and material interest in legislation governing the management and provision of access to archival records, particularly those  documenting the life and work of Nelson Mandela and his close associates.

The South African History Archive 

The South African History Archive (SAHA) is an independent human rights Non-Governmental Organisation (NGO) dedicated to documenting and supporting past and contemporary struggles for justice in South Africa. It is a registered trust, governed by a Board of Trustees that appoints dedicated professionals to achieve its mission. SAHA’s founding mission is to strive to recapture our lost and neglected history and to record history in the making. This informs a focus on documenting the struggles against Apartheid, as well as those that accompany the making of democracy.

In early 2001 SAHA repositioned itself as a human rights archive dedicated to documenting and contributing to continuing struggles for justice in South Africa, with a strong focus on freedom of information. In 2002, SAHA launched its Freedom of Information Programme, and since then has been at the forefront of efforts to utilise the Promotion of Access to Information Act  (PAIA), often focusing specifically on issues relating to intelligence, security and other matters that might be deemed sensitive. SAHA is committed to developing civil society access to public and private information through laws that affect the constitutional rights of access to information. (Further information about SAHA’s work with access to information can be found on our website: www.saha.org.za)
Overall Assessment
The NMF and SAHA have been monitoring the development of this legislation over a decade.  In 2006 the two organizations convened a workshop of stakeholders to examine the draft of the Bill which had just been published for public comment, and subsequently submitted detailed comment and recommendations to the South African Law Reform Commission.  On 30 September 2009 the two organizations convened another workshop of stakeholders to examine the latest version of the Bill.  The following organizations were represented at the workshop:

· African National Congress Archives

· Chetty Law

· Eskom

· Freedom of Expression Institute

· Gay and Lesbian Memory for Action

· NMF

· Open Democracy Advice Centre

· SA Airways

· SAHA

· SA Human Rights Commission

· SA Law Reform Commission

· University of Pretoria

· University of the Witwatersrand

Having examined the Bill closely, and interrogating it together with institutional partners, the NMF and SAHA believe that it has been improved significantly through its long gestation period, and that overall it now constitutes a well-considered and finely crafted legislative instrument.  We have concerns in only three areas, detailed below.
Definition of Personal Information
Personal information is defined as ‘information about an identifiable, living natural person, and, where it is applicable, existing juristic person.’  First, it is not clear what the effect of ‘where it is applicable’ is, given the Bill makes no further reference to juristic persons and only refers to personal information.  There are no provisions that only apply, or do not apply, to juristic persons.  Second, it is still not clear why juristic persons should enjoy the same rights of human dignity that lie at the heart of the right of privacy, nor what legitimate interests of juristic persons were not already protected by non-privacy related protections such as the mandatory protection of commercial information of third parties in section 36 of the Promotion of Access to Information Act (PAIA), and other laws protecting confidential commercial information.

Processing of Special Personal Information (section 32)
Processing of special personal information (information about children, and a data subject’s religious or philosophical beliefs, race or ethnic origin, trade union membership, political opinions, health, sexual life or criminal behaviour) is prohibited.  A general exemption is provided where ‘processing is necessary for the establishment, exercise or defence of…an obligation in law’, which may cover the obligations of public archives services under national and provincial archival legislation.  But the special needs of private archival institutions (like the NMF and SAHA) are not provided for.  Unlike the 2005 draft Bill, which provided an exemption for scientific research undertaken or statistics held in the public interest, there is no exemption for information processed for historical, statistical or research purposes. Accordingly, archival institutions are generally not permitted to process special personal information without consent or a specific exemption granted by the Information Protection Regulator.

We believe this to be an oversight on the part of the drafters, and recommend that the ‘historical, statistical or research purposes’ exemption be restored.
Harmonisation with the Promotion of Access to Information Act (PAIA)
The definition of personal information in PAIA is to be amended to make it consistent with that in the Protection of Personal Information Bill (POPIA).  However, it (appropriately) only applies to natural persons, not juristic persons.  It is not clear why POPIA should include juristic persons but PAIA does not.  No amendments to section 34 (the legal standard: an interference with the protection of the personal information of a person) or the third party notification procedures have been proposed.

Appropriate amendments have been made to substitute references to the Human Rights Commission with the Information Protection Regulator.  However, the powers of the Regulator have not been strengthened in any way.  The limited and discretionary powers are simply transferred to the Regulator.  The Regulator would therefore have strong powers in relation to POPIA (all provisions regarding assessments, investigations and enforcement orders apply only to disputes regarding personal information), but weak and non-mandatory powers in relation to PAIA.  The Regulator is not under any obligation to mediate disputes, and has no power to request information from a body to whom a request is made, nor to make binding orders regarding disputes over access.  Requesters are therefore left in the same position that they are currently in, where they must resort to expensive litigation to gain access to information.
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